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The organization of the Legislature of the state seems to have 
been effected without any friction. Senator Minch, of Cumberland, 
was selected as the presiding officer of the Senate and Assemblyman 
Lethbridge, of Essex county, for Speaker of the House. The Speaker, 
who represents a Democratic House, made the mistake subsequently 
of appointing one too many Republicans on the Committee on Ap- 
propriations, thus giving the Republicans the control of the com- 
mittee, whereas he could have put the Democrats in control, but it is 
not likely that this will eventually change any of the appropriations 
to be made, because the majority of the Ilouse must pass upon the 
appropriation bill before it can go to the Governor. One of the early 
things done in the Senate was the adoption of a rule, at the instance 
of Senator Hillery, of Morris, by which committees who do not report 
bills shall be obliged to do so under conditions quite different from 
formerly; and this is a step in the right direction. The House also 
took up the same question, and decided upon a rule still more in the 
interest of getting bills out of committees. There will now be a fair 
test in both Houses of the two new rules. One of the early bills 
introduced was by Senator Ackerman, of Union county, to have a 
lawyer regularly employed by the state for drafting bills when re- 
quested to do so, and to examine all bills to see that their legal 
phraseology would pass the oversight of the courts. This is some- 
thing the Journal has advocated for a long time past. It is absurd 
that so many illy drawn measures should become laws, only to be 
put aside by the courts. A proper official to do this would be the 
Attorney-General, but, we presume, he considers that he is already 
over-worked. We doubt if as many bills will become laws in 1907 as 
in 1906, and we sincerely hope for fewer new laws. 


The Governor’s annual message to the Legislature has received 
an unusual number of approving comments. It is also of unusual 
length, but has much strength and real merit. The matters of tax- 
ation and of a potable water supply, on which subjects he has con- 
siderable to say, are both of general state interest; also his words 
dealing with the subject of division of profits between public utility 
corporations and municipalities. He says, and with great truth, that 
“an honest, fair and strictly business relationship between the people 
and public utility corporations serving them, under an arrangement 
by which the former share in the earnings of the latter, will promote 
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these ends and satisfy the sense of fairness.” That which more di- 
rectly concerns those who have been striving for certain reforms in 
election methods is the fact that the Governor recommends certain 
amendments to the constitution of the state, and something which 
would operate almost as a constitutional amendment. One is the 
changing of the method of electing Assemblymen by counties and a 
return to the former district system. The Legislature has already 
passed on the subject favorably by enacting an Assembly district 
law, but, as this act was declared unconstitutional by the courts, the 
Governor now hopes for the necessary constitutional amendment. 
There is every good reason why portions of a county should select 
their own representatives to the Assembly instead of their being 
selected and elected in bulk. It gives more direct representation, and 
is a blow at the usual party rings which are invariably formed at 
the county seats. Another amendment suggested, which we think 
of greater importance than the preceding, is that which would abolish 
the so-called Meeker Act and again separate municipal from state and 
National elections. There tiever was any reason, except a party one, 
of which its advocates should have been ashamed at the time of the 
passage of the act, for tying up the municipal elections with those of 
the State and Nation. It is well known to everybody that indepen- 
dence in voting on local tickets becomes a myth when the national 
ticket is involved in the outcome of the same election. It is of the 
highest importance that there should be independent voting in all 
municipal contests, as in that way only can the best results be ob- 
tained and first-class local officials be elected, regardless of party 
lines. The other election recommendation by the Governor is a plan 
that will enable voters to virtually say who they shall have to repre- 
sent them in the United States Senate. As the present method of 
election of United States Senator cannot be altered without an alter-- 
ation in the national constitution, the only method by which such 
a privilege may be enjoyed by the individual voters of the State is to 
have placed upon party tickets the name or names of candidates to 
the United States Senate, votes for whom will be recommendatory. 
The result of such an election would not legally bind the Legislature 
to elect the man having the most votes, but no member of a Legisla- 
ture would dare to face his constituents again if he failed to respond 
to such a popular intimation. Another amendment approved is the 
one suggested by the Commission on Revising the Judiciary System, 
and this, also, under the circumstances, ought to meet with popular 
approval. 


The Governor in his message also recommends going slowly in the 
matter of the abolition of the voting-machines throughout the state. 
In this respect we do not agree with the Governor, because, while if 
the basis for his conclusions were correct his inferences would be just, 
yet he does not rest his conclusions on the real facts. It is true that 
the voting-machine does its work quickly and ought to do it ac- 
curately. It is also true that if it did always count accurately there 
would be less cause for complaint than now, although it is well 
known to most of the voters of the state that the difficulty of oper- 
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ating a machine having so many keys and levers is an insuperable 
one with the majority of voters. It is not possible for the average 
man to enter an election booth for one minute only and carefully 
manipulate the machine so that the vote is to his exact mind. But 
this objection aside, it is more important than all else that the voter 
should feel that, when his vote is cast, the machine does indicate it 
exactly as cast. [Ballots can be recounted; votes upon the machine 
cannot. Lallots cannot be well tampered with after they are put in 
the box, without the fact being discovered. The machine can be tam- 
pered with in so many ways by an expert that it is only a question 
of the connivance of the municipal clerk, or of the watchers of the 
machine during the noon recess on election day, to make the result 
entirely different from the actual intention of the voter. It is not 
that the machine is likely in itself to get out of order, although this 
might happen; it is that somebody can put the machine out of 
order, that is a fundamental objection to its use. This was proven in 
the last election. Of such tampering there is no such possibility under 
a good ballot system. Our own hope is that the State will purchase 
no more machines, but will, instead, enact the best ballot law known 
to any of the States of the Union. 


As is well known, the voting-machine “went wrong” in the fourth 
Ward of the City of Rahway when it recorded that James B. Martine, 
the Democratic candidate for Congress, received more votes than 
there were names on the poll book. The State Board of Canvassers, 
through the Governor as Chairman of the Board, asked the Attorney- 
General for an opinion as to whether the Board could go beyond the 
returns and correct an obvious error. In his opinion the Attorney- 
General says that the functions of the Board are purely ministerial, 
and that they cannot go beyond the returns, but that they may refer 
the returns back to the local election officers for correction. We 
quote: “I have examined the subject with considerable care, and, 
contrary to my first impression, have reached the conclusion that it 
is well settled in this State that the duties of the County Board of Can- 
vassers are purely ministerial, and that in examining the returns sub- 
mitted to them and announcing the result, they have no right to go 
behind such returns and ascertain if they are, in fact, correct. The 
duties of the State Board of Canvassers are imposed by the Legislature 
in practically identical language with those of the county Board, and 
I apprehend, therefore, that the same rule governs them. I think, 
however, that when an obvious error exists, such as is here found, 
the Board has the right and is charged with the duty of having im- 
proper returns amended so that the true state of affairs can be pre- 
sented to them.” 

One of the subjects with which the present Legislature ought 
to deal in the interest of economy is that of the publication of the 
reports of the state. Some of these reports could be well pared 
down, and in all cases a smaller number should be printed. The only 
use for a majority of these publications is to aid in filling up the 
vaults of the state house, and we suspect a better use may be made 
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of these vaults than by the preservation of what, in the course of a 
few years, amounts to hundreds of thousands of waste public docu- 
ments. There should be a standing committee upon these docu- 
ments, with power to designate their number and what should go 


in them. 

The reasonableness of the rule adopted by street railway com- 
panies in this State requiring passengers who use transfers to be 
bound by the terms thereof has been passed upon in two important 
cases recently tried before Hon. Thomas J. Lintott in the Second 
District court of Newark. The rule as printed on the face of the 
transfer is to the effect that it is “good only at time and place of 
transfer.” In both cases the contention rested on the reasonableness 
of the latter requirement, viz: That the transfer was valid only when 
offered by a passenger who boarded the car at the place of transfer. 
The question of the reasonableness of the regulation is a legal propo- 
sition. Daniel v. North Jersey, etc., 35 Vr. 603. In the first case, a Mr. 
Parry boarded a Bloomfield avenue car and, upon payment of his 
fare, asked for and received a transfer to the Belleville avenue line 
of cars. The transfer point was punched properly as “Belleville and 
Bloomfield avenues,” where the lines diverged. There was no dis- 
pute that this was the transfer point and that the transfer was prop- 
erly punched. Only one line of cars operated on Belleville avenue, 
the one which Parry intended to use. After getting off at the trans- 
fer point, Parry walked up Belleville avenue slowly, expecting the car 
to which he desired to transfer to overtake him, which it did after he 
had gone three blocks. He thereupon boarded the car, and for his 
fare tendered the conductor the transfer he had received from the 
Bloomfield avenue car, which the conductor refused to accept on 
the ground that it was void, because the passenger had not boarded 
the car at the transfer point. There was a technical ejection, which 
resulted in a suit, in which the court sustained the regulation. What 
may be said to be the opposite phase of the same question was also 
decided by Judge Lintott. A Mr. Markey instituted a suit for al- 
leged injuries sustained in an ejectment by a conductor who refused 
to accept a transfer which had been offered in payment of a fare 
before the point of transfer had been reached. Markey had boarded 
a car on the Kearny line, which ran along Broad street, and was 
proceeding at the time in a southerly direction. He procured a trans- 
fer to the Washington street line, the transfer point being properly 
punched at Broad street and Central avenue, where the Washington 
street car turned into Central avenue and thence along Central avenue 
to Washington street, while the Kearny car went on through Broad 
street. The car he would have boarded on this transfer ran from a 
point on Broad street in the same direction, and over the same tracks 
as the car on which he received the transfer, to the corner of Central 
avenue, and then up Central avenue to Washington street, so that 
before reaching the transfer point both cars ran over the same tracks, 
although starting at different termini. About three blocks before 
the Kearny car reached the corner of Central avenue and Broad street, 
Markey saw the car to which he wished to transfer directly behind 
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the car on which he was riding, and he thereupon got off that car and 
went to the other one. As a payment for fare, he offered to the con- 
ductor the transfer which he had received on the Kearny car. The 
conductor refused to accept it, because it had not been offered at the 
place of transfer as required by the rules of the company printed on 
the transfer. Upon refusal to pay the valid fare, he was ejected, and 
brought suit to recover. The court held that he was a trespasser on 
the second car, because his transfer did not entitle him to use it on 
that car at the place at which it was offered, although it would have 
entitled him to use it if he had boarded the car at the transfer point. 
So in these two instances it was held that a passenger is bound by 
the terms of his contract for carriage, and that the rule which binds 
him was a reasonable one. We see nothing unreasonable in the 


Judge’s rulings. Street car railways, like other common carriers, 


must have rules, and if the rules are reasonable travelers must obey 
them. ‘The opposite proposition would lead to confusion and allow 
passengers to be the sole judges of what rules to act upon and what 
rules to disregard. 


An important opinion was filed in the Court of Errors and Appeals 
recently by Chief Justice Gummere, in which he holds that in a cer- 
tiorari proceeding to decide the validity of a tax assessed upon the 
property of a charitable organization, in which it becomes necessary 
to determine whether the whole of a given tract of land upon which 
a building used exclusively for charitable purposes has been erected, 
is necessary for the fair enjoyment of the building, is a matter to be 
adjudicated by the Supreme court and cannot properly be found by 
the Court of Errors and Appeals sitting in review of a judgment of the 
lower court. The question in point was a suit of the Sisters of Charity 
of St. Elizabeth at Convent Station v. Cory, collector of the borough 
of Florham Park, and v. William H. Thompson, collector of Morris 
township. The taxing authorities of the township of Morris and those 
of the borough of Florham Park laid an assessment for taxes in 1904 
upon the property of the Sisters located within their respective mu- 
nicipalities, comprising altogether about 316 acres. The Sisters claimed 
that the whole of the property in question, both the land and the build- 
ings thereon, is exempt from taxation by virtue of the general tax act 
of 1903. This contention was made because of the fact that the build- 
ings are used exclusively for charitable purposes and the adjacent 
lands are necessary for their maintenance. ‘The legislative provision 
appealed to was that “all buildings used exclusively for purposes 
considered charitable under the common law, with the land whereon 
the same are erected, and which may be necessary for the fair enjoy- 
ment thereof shall be exempt from taxation under this act.” The 
Supreme court, in its decision, which is appealed from, held that by 
force of this position the whole of the property upon which the 
property was laid was exempt from taxation. They rested their de- 
termination upon the decision of the Court of Errors and Appeals, 
rendered in 1890, in a suit prosecuted by the same charitable organi- 
zation against the former township of ‘Chatham for the purpose of 
testing the validity of a tax then assessed upon their property. In 
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that case the Errors court determined that the property was devoted 
solely to charitable uses. The Supreme court felt itself bound by that 
decision, because the property then subject to such taxation was to 
a large extent the same as that which is involved in the present litiga- 
tion and the uses to which it was then put the same as those to which 
it is now subjected. In the present case it is stated that the property 
adjacent to the school was acquired at various times, but the opinion 
holds that even if the property upon which the present tax has been 
imposed had been acquired at one and the same time the former de- 
cision of the Errors court would not have been binding upon the Su- 
preme court, because of the fact that the question of the grounds 
necessary for the fair enjoyment of the buildings had not been up for 
judgment. The question was determined, but the Chief Justice states 
that in determining it the Court of Errors inadvertently overstepped 
the bounds of its jurisdiction. He therefore remits the case to the 
Supreme court for the purpose of having determined the purposes 
for which the various buildings upon the property are being used: 
whether the ascertained use in each instance is a charitable one under 
the construction put by the Errors court in its earlier decision upon 
the exemption clause in the tax act, so far as that construction will aid 
in determining the question; and when a given building is found to 
be used exclusively for charitable purposes, how much of the tract of 
land upon which it has been erected is necessary for its fair enjoyment. 





One who periodically appears at a hotel to treat patients is held, 
in State v. Davis (Mo.) 4 L. R. A. (N. S.) 1023, to be practicing medi- 
cine within the state, although he lives in another state, from which 
his medicines are forwarded. 

Means of knowledge, without actual knowledge, of a change in a 
firm, is held, in Gross v. Breckenridge Bank (Ky.) 4 L. R. A. (N. S.) 
800, to be insufficient to exonerate the retiring members from liability 
on a subsequent renewal of the firm note. 


A plaintiff who abandons a suit in which defendant has been 
arrested on mesne process, before it is entered in court, is held, in Gib- 
son v. Holmes (Vt.) 4 L. R. A. (N. S.) 451, not to be able to justify 
under the writ in an action by defendant for false imprisonment. 


Sums paid on a contract, which are to be forfeited if the purchaser 
defaults, are held, in K. P. Min. Co. v. Jacobson (Utah) 4 L. R. A. (N. 
S.) 755, not to be recoverable when he surrenders possession of the 
property on account of his failure to do certain work which he agreed 
to do. 





A communication to a peace officer to aid in detection of crime is 
held, in Miller v. Nuckolls (Ark.) 4 L. R. A. (N. S.) 149, to be privil- 
eged only when made in good faith, not when made recklessly, with 
the intention to gratify personal malice toward the person affected by 
the charge, or his family. 
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On Saturday evening, January 19, 1907, the Bench and Bar din- 
ner given to Vice-Chancellor Henry C. Pitney upon his eightieth 
birthday was a magnificent success. It took place at the Waldorf- 
Astoria, New York City. The following were the guests: Leon 
Abbett, Neilson Abeel, Edwin G. Adams, Frederic Adams, Robert 
Adrain, Joseph Anderson, John S. Applegate, John S. Applegate, Jr., 
Edward Ambler Armstrong, Edward S. Atwater, Charles I’. Axtell, 
John V. Bacot, William A. Barkalow, Halsey M. Barrett, Michael T. 
Barrett, George R. Beach, Samuel W. Beldon, Peter Bentley, George 
serdine, Frank Bergen, James J. Bergen, J. W. Rufus Besson, Samuel 
A. Besson, Nicholas W. Bindseil, Charles C. Black, Charlies Borcher- 
ling, l'rederick A. Borcherling, George A. Bourgeois, James R. Bowen, 
Robert M. Boyd, Jr., Eckard P. Budd, William G. Bumsted, Robert 
Carey, Charles L. Carrick, Francis Child, Francis Child, Jr., Alvah A. 
Clark, Clarence L. Cole, Edward M. Colie, Gilbert Collins, Cook 
Conkling, John L. Connet, William H. Corbin, Joseph Coult, David 
S. Crater, Joseph Cross, Howard R. Cruse, Willard W. Cutler, 
Alfred N. Dalrymple, Abe J. David, Thomas A. Davis, Henry H. 
Dawson, Edward A. Day, Oliver K. Day, William T. Day, Abram 
De Baun, Elmer W. Demarest, Milton Demarest, Sherrerd Depue, 
Frederick Dieffenback, Jr., James B. Dill, Warren Dixon, Albert I. 
Drayton, Edward D. Duffield, Nelson Y. Dungan, Charles B. Dunn, 
Michael Dunn, David F. Edwards, William D. Edwards, Addison 
Ely, John R. Emery, Allen B. Endicott, John K. English, John Mul- 
ford Enright, Henry Ewald, Frederic J. Faulks, J. Franklin Fort, John 
E. Ioster, George G. Frelinghuysen, Thomas E. French, Percy L. 
Gallagher, Abram Q. Garretson, Charles G. Garrison, Lindley M. Gar- 
rison, Hugh K. Gaston, Jerome D. Gedney, Patrick H. Gilhooly, James 
A. Gordon, William B. Gourley, George R. Gray, Elmer E. Green, 
Horace C. Grice, John Griffin, John W. Griggs, Frederick F. Guild, 
William S. Gummere, Thomas G. Haight, Frank H. Hall, Morgan 
Hand, John R. Hardin, Elwood C. Harris, Charles H. Hartshorne, 
Walter Ff. Hayhurst, Wilbur A. Heisley, Reuben Arthur Heller, John 
E. Helm, Charles E. Hendrickson, Thomas S. Henry, Charles I. Herr, 
L. Edward Herrmann, Jr., James M. E. Hildreth, Thomas J. Hillery, 
Joseph Hinchman, George S. Hobart, Frederick E. Hodge, Charles 
C. Hommann, William Read Howe, James E. Howell, Robert S. 
Hudspeth, John B. Humphreys, Oscar Jeffery, George Walker Jen- 
kins, Frederick T. Johnson, William M. Johnson, Benjamin F. Jones, 
Samuel Howell Jones, Joseph Kahrs, Abner Kalisch, Harry Kalisch, 
Leonard Kalisch, Samuel Kalisch, Samuel Kalisch, Jr., John Kean, 
Edward Q. Keasbey, Edward Kenny, Elmer King, William B. Kin- 
ney, J. Merritt Lane, John E. Lanning, William M. Lanning, Robert 
L. Lawrence, Edmund B. Leaming, Elwood S. Leary, Samuel F. Leber, 
Carl, Lentz, Vivian M. Lewis, William I. Lewis, Julius Lichtenstein, 
Richard V. Lindabury, Thomas J. Lintott, Mortimer Lowy, Charles 
M. Lum, Ralph E. Lum, Adrian Lyon, Edward C. Lyon, John S. 
Mabon, John S. Mackay, William J. Magie, Craig A. Marsh, Robert 
H. McCarter, David W. McCrea, Frank P. McDermott, James C. Me- 
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Donald, George J. McEwan, John S. McMaster, Harry Meyers, John 
A. Miller, Louis H. Miller, Alfred Mills, Alfred Elmer Miller, Guy 
Minton, J. Willard Morgan, William H. Morrow, Samuel C. Mount, 
Charles M. Meyers, James H. Neighbor, Jacob L. Newman, William 
C. Nicoll, Thomas F. Noonan, James P. Northrop, Edward Nugent, 
King Stickle Oram, Cortlandt Parker, Cortlandt Parker, Jr., George 
H. Peirce, William Pennington, Philander B. Pierson, Henry C. Pit- 
ney, Jr., John O. H. Pitney, Mahlon Pitney, George W. W. Porter, 
Carman I°. Randolph, Edgar F. Randolph, Charles A. Ransom, Charles 
A. Rathbun, Thomas L. Raymond, Alfred Reed, Charles A. Reed, J. 
Kearny Rice, Adrian Riker, Chandler W. Riker, Carroll Robbins, 
Horace Roberson, Charles E. Roberts, Joseph M. Roseberry, Maxi- 
milian T. Rosenberg, George G. Runyon, Edward Russ, George P. 
Rust, Frederick Scharringhausen, Carl G. A. Schumann, George M. 
Shipman, George S. Silzer, Alexander Simpson, Alfred F. Skinner, 
John W. Slocum, Abel I. Smith, Edwin F. Smith, Sylvester C. Smith, 
William A. Smith, Warne Smyth, William H. Speer, Peter W. Stagg, 
William V. Steele, Frederic W. Stevens, Eugene Stevenson, Joseph 
E. Stricker, Alan H. Strong, William S. Stuhr, Austin H. Swack- 
hamer, Irancis J. Swayze, Algernon T. Sweeney, Michael J. Tansey, 
Jay TenEyck, George G. Tennant, Henry S. Terhune, Charles D. 
Thompson, Thomas W. Trenchard, Hobart Tuttle, Leonard J. Tynan, 
Benjamin A. Vail, DeWitt VanBuskirk, Bennett VanSyckel, Mar- 
shall W. VanWinckle, Daniel S. Voorhees, Foster M. Voorhees, Wil- 
lard P. Voorhees, James B. Vredenburgh, John B. Vreeland, Edmund 
W. Wakelee, Edwin R. Walker, Jacob E. Ward, John R. Weeks, 
Benjamin M. Weinberg, C. William Wenner, George T. Werts, Aaron 
P. Whitehead, Borden D. Whiting, C. Franklin Wilson, Edmund Wil- 
son, William R. Wilson, Charles M. Woodruff, Wendell J. Wright, 
Henry Young, Henry Young, Jr., David D. Zabriskie, August Zieg- 
ener, Jr. 

With the guest of the evening in the reception room were his sons, 
Justice Mahlon Pitney, of the Supreme court; John O. H. Pitney and 
Henry C. Pitney, Jr., and about him were grouped Alton B. Parker, 
former Chief Judge of the Court of Appeals of New York and Demo- 
cratic candidate for President; former Judge John F. Dillon, the fa- 
mous lawyer, of New York; the Chancellor, the Vice-Chancellor and 
members of the Supreme court and Court of Appeals, and others 
eminent in the profession. [rank Bergen, of Elizabeth, and Samuel 
Kalisch and Halsey M. Barrett, members of the Committee on Ar- 
rangements, received the guests. 

The banquet was a rich feast and was elegantly served. The 
members of the Bar were seated at small tables, eight at each, while 
across the end of the room was a long table, at which were seated the 
guest of the evening, Mr. Pitney, the speakers, and the members of 
the highest courts of the state. Governor Stokes could not be present, 
owing to the death of a relative, but sent a letter of regret, which was 
read and appears elsewhere. 

At the centre of the speakers’ table was Vice-Chancellor Pitney, 
vigorous and alert on his eightieth birthday. On his left was Chan- 
cellor William J. Magie, and on his right former Governor John W. 
Griggs. 
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The others at this table were Vice-Chancellors James J. Bergen, 
Eugene Stevenson, John R. Emery, Frederic W. Stevens, Lindley M. 
Garrison and E. B. Leaming, Chief Justice William S. Gummere, 
Supreme Court Justices A. Q. Garretson, J. Franklin Fort, Thomas W. 
Trenchard, Mahlon Pitney, Charles G. Garrison, Francis J. Swayze, 
Alfred Reed and Charles E. Hendrickson; Lay Judges George R. 
Gray, G. D. W. Vroom, E. E. Green, J. W. Bogert, James B. Dill and 
W. H. Vredenburgh; former Judges Alton B. Parker, John F. Dillon 
and John L. Cadwallader, of New York; Hampton L. Carson, of 
Pennsylvania; U. S. Judges Lanning and Cross, and the Rev. Dr. J. M. 
Buckley, of Morristown. 

After dinner had been served about one hundred ladies appeared 
in the room and listened to the addresses. 


CHANCELLOR MAGIE PRESIDES. 


Shortly after 9 o’clock Chancellor William J. Magie, who presided 
and also acted as the toastmaster, arose and instantly there was a 
silence. After a few general remarks of pleasant welcome to Jersey- 
ites and the guests from other states, he made a brief address. He 
said in part: 

“We are here to do honor to the veteran Vice-Chancellor, and to 
indicate in this public way the high esteem in which he is held by the 
Bench, the Bar and the people of our State.” 

At that point the Chancellor interrupted himself to read the fol- 
lowing letter from Governor Edward Casper Stokes: 

My Dear Mr. Bergen: 

The death of a relative prevents my acceptance of your invitation 
to be present at the dinner in honor of Vice-Chancellor Henry C. 
Pitney. 

Vice-Chancellor Pitney’s service to the State has been so conspic- 
uous that I desired especially to extend to him the courtesy of my 
presence on this occasion. I had hoped, too, that this event would 
furnish an opportunity which I particularly desired before the close 
of my administration to say publicly how much our State owes to 
the Bench and Bar. The safety of life and property, the necessary 
distinction between liberty and license, the preservation of our insti- 
tutions against demagogic and socialistic influences, depend largely 
upon our courts and the legal fraternity. These have proven a bul- 
wark against innovation that destroys, while at the same time they 
have interpreted our law in a way that enabled us to progress with 
safety. I have long felt that some recognition of this service should 
be made officially by some one outside of the Bench or Bar, and I re- 
gret that I can not be with you to pay this deserved tribute. 


Very sincerely yours, 
E. C. STOKES. 
Then he continued: “If I could express ail the grounds on which 
this spontaneous outburst for our Vice-Chancellor is based | should 
have to say more than a few words. However, I am certainly called 
upon to say something.” 
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Again interrupting the thread of his speech, the Chancellor at that 
point briefly sketched the life and the professional and judicial career 
of Mr. Pitney. Resuming, he said: 

“The Court of Chancery of New Jersey has been adorned by many 
distinguished Judges since Colonial times. (Here the speaker gave a 
list of those Judges up to and including his immediate predecessor, 
the late Chancellor McGill.) No court in the land can display a suc- 
cession of superior officers of greater ability or reputation. Vice- 
Chancellor Pitney measures up to that high standard to the fullest 
extent.” 

As he said that, the Chancellor pointed and spoke directly to Mr. 
Pitney, and there was an outburst of applause which continued for 
several seconds. After briefly outlining the changed conditions of 
men and affairs during the last few years, the Chancellor went on: 

“These conditions present to the courts problems which were 
unknown to their predecessors, many of them being through the great 
growth of corporations, and consequent litigation of great importance. 
No one has taken hold of these problems better than Vice-Chancellor 
Pitney, and no one has been better able to deal with them, because he 
has applied to them the unchangeable rules of ethics. Members of 
the Bar and Bench not only admire him for his ability, but they have 
affection for him as a man with a great heart and generous impulses. 
A few days ago he placed in my hands his resignation, to take effect 
not later than next April 9. His associates will lose him with regret. 
The Bar will miss him, and all will agree that in him the court loses 
one of its most valuable members. 

Turning squarely toward the guest of honor, and speaking di- 
rectly to him, the Chancellor said in conclusion: 

“Vice-Chancellor Pitney, it only remains for me, in speaking for 
the Bench and the Bar, to say that you have reached your eightieth 
year with mental vigor unabated, and to wish you many years of use- 
fulness hereafter.” 

As the Chancellor resumed his seat, having spoken humorously 
and with much wit at some times, and in serious vein at others, there 
were prolonged cheering and cries for the Vice-Chancellor. All eyes 
were turned toward Mr. Pitney, and as he arose to respond to the in- 
troductory address there followed such an ovation as can scarcely be 
described. There was cheer upon cheer and the waving of napkins, 
menu cards and flowers in the air. The demonstration lasted several 
minutes, winding up with a]l singing “For He’s a Jolly Good Fellow.” 

When quiet had been restored Mr. Pitney rose and with great 
emotion began his address. 


MR. PITNEY’S RESPONSE. 


Mr. Chairman and Brethren of the Bench and Bar: 


What can I say, and how shall I say it? 

To say that this demonstration touches me deeply; to say that I 
duly appreciate it; to say that I trust I am truly grateful for it, is to 
utter mere mocking platitudes. 

I have, at moments, as I sat here, doubted my own identity. 
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I have been unable to realize that the uncultured, unambitious, 
indifferent, dreamy, lazy farmer’s boy of sixty years ago is the re- 
cipient of this ovation. 

At other moments I have fancied that all this must be the work 
of a fairy or a magician, or that it was a passing dream, the offspring 
of partaking of the juice of the Indian hemp or a decoction of the 
beautiful and alluring poppy. 

But no. 

Your joyous faces, your gleaming eyes, these distinguished guests, 
all assure me that it is real. 

And with a sense of its reality comes an overpowering sense of 
my own unworthiness of it. 

I feel that I do not deserve it. 

No—let me rather attribute—I! will attribute it to the super- 
abundant goodness of your hearts and the overflowing generosity of 
your souls. 

And here it behooves me to say that | have, in years gone by, 
on many—too many—occasions made heavy drafts on that goodness 
and generosity, by uttering in public sharp and disagreeable words 
addressed to some of you which must have given pain; and for 
those offenses I desire here and now publicly to express the sorrow I 
have always felt ; and to ask, what I am sure has already been granted, 
your pardon. 

With regard to my judicial work, of which the Chancellor, as 








your chairman, has spoken so kindly. If you think I have striven 


not to fall behind or below my brethren in our individual endeavors 
to uphold and maintain the high standard of judicial excellence set for 
us by our illustrious predecessors. 

If you think I have been conscientious, industrious, painstaking, 
zealous, attentive and patient. If you think I have kept a mind open 
to every consideration which should influence my judgment, and 
closed to all else. Closed on the one side to the fancies, fads, follies and 
clamor of the unthinking multitude, and to the ingenious and plaus- 
ible arguments, so called, of the unprincipled demagogue. If you 
think I have not been deluded into mistaking any of these for sound 
public policy. If I have been indifferent to the voice of the siren 
popularity. If I have not been misled by the dreams of the socialist. 
And if, on the other hand, I have been deaf to the more subtle and 
therefore more dangerous suggestions of wealth and power, no mat- 
ter what shape it may assume. 

If, in fine, you think I have kept my mind fixed solely upon the 
problem of mastering the case presented and arriving at a just con- 
clusion without fear or favor, and have had the courage to proclaim 
that result without regard to consequences to particular individuals ; 
in so far as I have succeeded in this respect in not falling behind my 
brethren, just so far I am willing to accept this testimonial as an as- 
surance that I have achieved some degree of judicial success and 
that I am warranted in understanding this tribute to mean “Well 
done, thou good and faithful servant.” 

And here I deem it not out of place to assert, on behalf of myself 
and every judge in this broad land, that when in the course of ju- 
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dicial duty he shall have arrived at and proclaimed his judgment, he is 
entitled, as a part of one of the three great and independent depart- 
ments of the governmental system, both State and National, of this 
country, to the position of absolute independence and freedom from 
personal criticism from any other person, either as an individual or as 
a member of any other department of the government. The man who 
attempts, except by lawful means, to influence the judgment of a 
judge commits a palpable, vulgar and usually futile crime against the 
ordinary laws of the land. The man who, by word or deed, creates 
disrespect and incites disregard for the judgment of a judge, arrived 
at conscientiously in the due course of the administration of justice, 
commits, in my judgment, a more serious and more dangerous offense, 
amounting to a crime against the nation at large, because it strikes at 
the very foundation of civil government. 

But to return to my topic. 

Think not, my brethren, that the labors of these years have been 
onerous or grievous or irksome. 

No, indeed. 

On the contrary they have been joyous, exhilarating and satisfy- 
ing, and they are now laid down solely because the infirmities of ad- 
vancing vears admonish me that my day of work is over and past and 
Iam ready to say, “Let thine aged servant depart in peace.” 

No. I hold that the man who does not enjoy and love judicial 
work is not fit to sit in a judge's chair. That the best judges do enjoy 
and love their work is proven by the conduct of the Federal judges, 
who continue work long after the dates when they are entitled by law 
to retire on full pay. 

I say the work is agreeable—particularly that of an equity judge. 

For what can be more delightful than to be able to disentangle 
the knots into which business affairs are sometimes involved by the 
working of modern complex business machinery and methods; to as- 
certain, segregate and weigh the varying interests of each party, and 
give to each its due value in the judicial scale, and strike a just balance. 

Or to unravel and lay bare a fraud into which a crafty designer 
has lured an unwary and innocent victim, and to restore the victim 
to his rights. 

Or to relieve against accident or mistake or forfeiture. 

Or to hold up to his duty a dishonest or negligent trustee and 
compel him to restore the estate of which he has despoiled his cestui 
que trust or to make good the losses which have arisen from his 
negligence. 

Or what is more satisfactory than to be able to put forth the 
strong arm of the court and prevent threatened injury to person or 
property. 


These are the every day work of an equity judge; and I am de- 
lighted to be assured that my work therein has not fallen behind that 
of my brethren and has in some measure your approval. 

But I must not forget that in this I have had the assistance, in all 
important causes, of able, faithful and industrious counsel, without 
whose assistance my work would have been poor indeed. 
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I believe that no court or judge in this or any other country ever 
listened to more able, exhaustive and ingenious, as well as instructive, 
arguments than have been addressed to me by some of those [ see 
among you. And the credit of whatever excellence may in after years 
appear in my judicial work must be divided with those great lawyers. 

But the satisfying character of judicial work does not end with 
its completion. There is another element to be considered. 

To go back fifty-eight and more years, when I undertook the 
study of law, I found four small volumes of equity reports, Saxton 
and the three Greens, covering the work of Chancellor Vroom and 
Chancellor Pennington for thirteen years; and exquisite work it was 
indeed. In those four volumes those great judges laid the broad and 
solid foundation of the structure of equity illustration in our state. 

| say illustration because that is, after all, what they amount to and 
they amount to no more. 

The fundamental principles of equity do not change; they are 
forever the same, and have been since Aristotle’s time. They are illus- 
trated merely by their application and adaptation to the advance of 
human society and the progress of business affairs. 

From that time—1848—I have watched the erection of the su- 
perstructure of the beautiful temple of equity in our state, of which 
we are all so justly proud, and have seen it rising gradually under the 
hands of such master builders as Williamson, Green and Zabriskie. 
They, like Vroom and Pennington, stood by the ancient ways shown 
by Hardwicke, Eldon, Grant and Kent. 

I had the pleasure and honor of a personal acquaintance with each 
of those New Jersey Chancellors, and in reading over their judgments 
I feel I can almost see their faces and seem to be in actual converse 
with them. 

They, from time to time, added to the rules of practice as circum- 
stances showed the necessity of improvement, but they were ham- 
pered by the old and fixed practice of producing evidence. In Chan- 
cellor Zabriskie’s time—1871—a radical and most useful departure 
was made by the introduction into the Legislature by that great 
judge, and by the adoption by that body, of the act providing for 
the appointment of a vice-chancellor, and for the examination of wit- 
nesses orally in the presence and under the direction of the judge who 
is to pass upon the merits of the case. 

You, who are too young to remember the old system, can hardly 
realize the great improvement in the efficiency of the court and in 
the reliability of its results and in the cheapness and velocity of its 
operations which that change produced. 

In that change, as many of you know, I claim to have had a hand. 

Having personally experienced the evils of the old system of 
making proofs, and observing that the chancellor was over- worked 
in his endeavor to keep up with the increasing business of the court, 
of my own motion and without suggestion from any one, I prepared a 
Legislative act and handed it to Chancellor Zabriskie, who adopted 
in the present act all its provisions, without change, except as to the 
character of the new judges found in the first section. 
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From that time forward the rules of practice of the court have 
from time to time been improved as rapidly as warranted by safety, 
until now we have as perfect, as simple, as facile and as flexible a prac- 
tice as can be found in any English speaking country. 

It is simply a slander to say of our system of practice that it is 
antiquated and out of date and not adapted to the wants of the hour. 

[ hope and trust that no enthusiastic reformer, deluded, honestly, 
no doubt, into the foolish notion that he can by legislation make 
those things uniform and similar that are in their very nature variant 
and different, and that he can make those things simple that are in 
their very nature complex and involved, will ever lay his image- 
breaking hands upon it. 

The general structure of the temple of equity itself, as distin- 
guished from the mere procedure, has been added to since Chancellor 
Zabriskie’s time by Runyon, McGill, Vanlleet, Green and Grey, who, 
in their prime of life, have been removed from us, and has also been 
added to by others of those still living, until it has attained its present 
beautiful and symmetrical proportions; ever growing and never fin- 
ished and each layer or course recording in unmistakable and indel- 
ible script the current and ever varying phases of the progress of hu- 
man society, human unrest, human activity, human enterprise and 
human endeavor. 

Now I[ ask you, my brethren, is it not indeed an honor to have 
added here and there a stone to that edifice, if indeed I may hope 
that some of these additions have not marred its beauty or disturbed 
its symmetry. 

The satisfaction arising out of the mere doing of the work is a 
mere fading memory. The echoes of those joyous moments will die 
away; but those silent monuments will be seen and read by future 
generations; and whatever is worthless therein I hope will be for- 
given, as it must be laid aside and forgotten, but whatever is good and 
valuable will endure and keep the memory of their author green, and 
prove a monument more enduring than classic bronze or marble. 

Surely, my brethren, there is the true reward. 

But enough. 

Now one parting word to all, especially the younger of you, my 
brethren—may I add my pupils—who are still pressing upward un- 
daunted and undiscouraged along the steeper reaches of that rugged 
path that leads at last to that commanding plain where a wide knowl- 
edge of man and his multiform affairs, a full and accurate learning in 
the law, reaching to and attaining such a familiarity with the funda- 
mental principles of justice and equity, as causes them, like household 
words, to rise spontaneously at the least demand for their use; a 
conscience fully cultivated, carefully cherished, not morbid, but 
healthy and yet tender and sensitive to a mere suspicion of wrong- 
doing; a judgment founded on that indescribable faculty, common 
sense, matured by experience. These qualities united with sterling 
and unsullied integrity and unspotted purity of personal character 
combine to make that most noble and useful member of society, the 
truly great and wise lawyer and jurist. 
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My wish and hope for each and every one of you is that you may 
achieve that glorious and truly honorable level, and may live to be 
eighty years old; and that on your several eightieth birthdays you 
may each deserve and receive at the hands of your brethren such an 
outpour, such a veritable cloudburst of love, respect and honor as has 
this evening overtaken and overwhelmed your undeserving and truly 
grateful guest and made this the very red letter day of his life time. 


ALTON B  PARKER’S TRIBUTE. 


Former Judge Alton B. Parker responded to the toast “The Im- 
portance of the Judiciary in Our System of Government.” The 
sentiment accompanying the toast was “Justice is the greatest in- 
terest of man on earth. It is the ligament which binds civilized beings 
and civilized nations together. Wherever her temple stands, and so 
long as it is duly honored, there is a foundation for general security, 
general happiness, and the improvement and progress of our race.” 
The speaker said: 

A government of laws, not of men, was the shibboleth of the fath- 
ers of this Republic. They were in large part descendants of the 
people who had devised, adopted and enforced that Palladium of 
English liberty, the Magna Charta. They had inherited a love of the 
liberty and of the equality before the law, that Englishmen had strug- 
gled for, achieved and enjoyed. And their aim was to secure for them- 
selves and those who should come after them, not only the right of 
self-government, but also the full benefit of that vast treasure-house 
of legal principles and precedents of both common law and equity, so 
painstakingly applied and developed by England’s judiciary—prin- 
ciples upon which they erected a system of law that protected alike 
the rich and the poor, measured their liabilities and responsibilities by 
the same standard and secured both against official tyranny. 

The fathers intended to assure, beyond doubt, to this people what 
Lord Chatham asserted to be enjoyed by the people of England: 

“The poorest man in his cottage bids defiance to all the forces of 
the crown. It may be frail, its roof may shake, the wind may blow 
through it, the storms may enter, but the King of England can not 
enter. All his forces dare not cross the threshhold of the ruined 
tenement.” 

Lord Chatham’s boast can be reiterated in those nations, and 
only those, where governmental power is limited by law, and the 
source of the law is the people. In full appreciation of this fact, the 
several constitutions were made by this people, and by them alone 
can these constitutions be changed. 

They incorporated into the state constitutions generally the body 
of the common law, and specifically those great principles of law 
which the lovers of the common law cherished: That no person be 
disfranchised or deprived of the rights and privileges of citizenship, 
unless by the law of the land, or the judgment of his peers; that trial 
by jury be inviolate; that religious liberty be accorded to all; that 
the writ of Habeas Corpus be not suspended except when the public 
safety demands; that no person be deprived of life, liberty or property 
without due process of law, nor private property be taken for public 
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use without just compensation, and that freedom of speech and lib- 
erty of the press be not restrained. 

The powers of government they divided into three parts—execu- 
tive, legislative and judicial—each independent of the other in its own 
sphere. As the constitutions contain the supreme law of state and 
nation, the duty of preventing violations of constitutional provisions 
necessarily fell upon the judiciary. When Chief Justice Marshall, 
the great expounder of the Constitution, with the concurrence of his 
associates, in a court which has proved to be the greatest in history, 
declared in Marbury v. Madison, that an act of Congress was null and 
void because forbidden by the supreme law of the people, the su- 
premacy of the law and the people as the source of law were estab- 
lished on firm foundations. (In passing, it should be noted that 
twenty-four years before this decision was made the Supreme Court 
of New Jersey, in Holmes v. Walton, had ruled that an act providing 
for a trial by a jury of six men was unconstitutional.) 

More than a century has passed away since the memorable day 
on which the Supreme court handed down that opinion of Chief 
Justice Marshall, and every hour of it has borne witness to the wisdom 
of the fathers in placing the law above the will of man. 

We have seen in that time Congress and state legislatures pass, 
and chief executives sign, bills that offended against either the Fed- 
eral or a State Constitution. The courts, however, have not failed in 
the performance of their duty when appealed to by the people. Com- 
mon law has been wisely developed to meet the changes of business 
conditions. Equity has correspondingly expanded to remedy wrongs 
that the law can not fully reach. And the confidence of the people in, 
and affection for, the judiciary have grown steadier and stronger. That 
confidence and affection are fully justified. 

Bryce, in his “American Commonwealth,” says of our judicial 
system: “lew American institutions are better worth studying than 
this intricate judicial machinery: few more deserve approbation for 
the smoothness of their working; few have more contributed to the 
peace and welfare of the country.” 

To say that the confidence and affection of the people are fully 
justified is not to say that we have always made the best possible se- 
lections. Neither is it to say that every judge has measured up to 
the high average standard maintained by the judiciary of the coun- 
try. But I am justified in saying, and do say, that there is no class 
of officials that maintain so high an average for character and ability. 

Still other elements, however, have broadened and strengthened 
the confidence of the people. The freedom of the Bench from partisan 
political bias, the traditions of judicial office, the environment of the 
courts, the restraining influence of high-minded lawyers, the associa- 
tion with brother judges, the careful study of the law and the keen 
love of justice which grows and extends with its ministration, together 
with the absence of political ambition, give to the judge calmness of 
mind with which to perceive the right in times of unhealthful public 
excitement, and the courage to do the right as he sees it, though the 
heavens fall. Time and time again the judges have staid the fury 
of a storm raised by the spirit which cries, “Away with law! Lynch 
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him! Lynch him!” Every time it has happened every thoughtful man 
familiar with the situation has thanked God for the wisdom of the 
fathers in providing for the supremacy of the law by designating its 
proper ministers, the judges, to protect that supremacy. 

Of late, however, there has been a marked tendency on the part 
of some legislatures and of some executives, to protest against de- 
cisions that did not help toward an expansion of the powers con- 
ferred by constitutions, or that enforced constitutional limitations 
fixed by the people themselves. Two judges recently held, as one of 
them is said to have expressed it, that an act of Congress fixing the 
hours of labor on railroads, is not interstate commerce. The result 
has been a severe personal criticism of those judges, said by the press 
to have emanated from members of Congress and administrative of- 
ficials. Their decisions are treated as an unwarranted interference 
with the law-making power. To emphasize it, the public are invited 
to contrast them intellectually with certain great debaters of Con- 
gress who voted for the bill. 

Now, those judges had to decide the cases before them. After 
listening to and considering the arguments addressed to them, it was 
their duty to render such a decision as they deemed to be required by 
the Constitution. And, of course, they did. They may have erred. 
All men err. If they did err, however, the people have provided tri- 
bunals for the correction of their errors. Either in the Circuit Court 
of Appeals or in the Supreme Court of the United States, their error, 
if there was one, will be corrected. And corrected in the constitutional 
method, in an orderly and respectful way. 

What, then, is the purpose of unkind criticism of judges who 
happen to take a different view of some propositions of law than do 
members of the executive and legislative departments of government? 
Is it to arouse a public sentiment, which it is hoped will lead the courts 
to forget their duty under the Constitution and to the people who 
made it, and thus to expand legislative and executive powers, or both? 
The legislative and executive intimation here and there is that more 
could be done for the people were it not for the courts. The burden 
of legislative and executive sins of commission and omission is thus 
sought to be shifted to the shoulders of the judiciary. The unfairness 
of this attempt is readily apparent. 

From whence came the special privileges against which protest 
is raised? From the courts? No, not in a single instance. They 
came by statutes passed by legislators, and in most instances ap- 
proved by a chief executive. From whence came the monopolies, 
abhorrent to the common law for centuries back? Not from the 
courts, whether Federal or State. Some of them received their life 
and encouragement from statutes, but the great majority have grown 
and spread simply because the executive officers of state and nation 
failed to make even an attempt to check them. 

Not one particle of criticism can justly be leveled at the judiciary 
for the wrongs of which complaint is now made. That body has al- 
ways stood, as it stands now, ready to enforce the law when properly 
moved. Its members can neither be persuaded nor driven by any 
power into a forgetfulness of their oath to support the Constitution 
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of their respective States and of the United States. In the perform- 
ance of that duty, they are entitled to, and should have, the outspoken 
and manly support of the Bar. For lawyers more keenly appreciate 
than any other class of men the importance to the people of the main- 
tenance in all its integrity of the supreme law of state and nation as 
it is written in the constitutions adopted by the people. 

These constitutions have been changed by the people, and can be 
again when they will it. But neither the executive, nor legislative, 
nor judicial department has the power, nor have they all together 
that power. And we should resist any and every attempt on the 
part of any department to take it away from the people. 


PENNSYLVANIA’S TRIBUTE. 


Former Attorney-General Hampton L. Carson, of Philadelphia, 
spoke in behalf of the Bench and Bar of Pennsylvania. He began by 
telling of his pleasant personal relations with the New Jersey Chanc- 
ery Court and reviewed its history as an institution. He spoke of his 
knowledge of the gigantic increase in the business of that branch of 
the New Jersey judiciary, attributing it largely to the immense growth 
of corporation interests and the new and intricate problems of law 
and equity arising therefrom. 

“We on the other side of the Delaware,” he said, “regard Chan- 
cellor Pitney’s crowning merit not his brilliancy, his learning or his 
zeal, but the unflinching courage with which he has faced the duties 
and trials of his position. Into the imperishable fabric of your juris- 
prudence will be woven, in separate and commingled strands, the de- 
cisions of your honored guest of this evening. No rotten threads will 
be there; only fibers as strong as the fingers that spun them. No 
judge ever was more faithful, diligent and intelligent; had his eyes 
open wider to the truth or his ears more constantly open to tales of 
wrong than this one’”—pointing to Vice-Chancellor Pitney and evok- 
ing a volley of deafening applause—“‘your High Priest of the Temple 
of Justice.” 

At the instant of this glowing tribute to the New Jersey jurist the 
entire assemblage arose and gave three rousing cheers and a “tiger” 
for “Carson and the Keystone State.” 


F. W. STEVENS’ REMARKS. 


To the toast, “The Vice-Chancellor,” Vice Chancellor Frederick 
W. Stevens said: 

The vice-chancellors are young officially. They were born in 
1871, and if the Governor and the Bar Association have their way 
they will expire in 1909. Three vice-chancellors have passed away. 
Vice-Chancellor Green was a good governor, but a better vice- 
chancellor; his patience, his legal learning, his wide experience and 
his well-balanced judgment combined to make him an excellent judge. 

Of Vice-Chancellor VanF leet, who that practiced before him can 
fail to recall that figure, erect and strong, that judge impatient of 
wrong and quick to denounce it, that vigorous mind expressing its 
——- in language incisive and lucid, with a logic that carried all 
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And then there was Vice-Chancellor Grey, a most painstaking 
and conscientious student of the law, an engaging personality, strug- 
gling to do his full share of the work of the court under the heavy 
burden of the disease which at length carried him off. 

With judges like these, their work directed and unified by the 
chancellor, it is not surprising that the separate equity system has 
retained the confidence of the Bar; that although it may desire to alter 
the form, it does not wish to change the substance of equity admin- 
istration. The Chancery Division of the Supreme Court is still to 
perpetuate, under another name, what is valuable in a system that has 
in our own State stood the test of 200 years. 

I may be permitted to advert to those causes which in later years 
have contributed to its successful operation. 

As long as the jury system lasts, and I, for one, hope it may last 
a long time, law and equity must remain distinct. They were sep- 
arate in the Roman jurisprudence, and they have, in countries where 
Anglo-Saxon institutions prevail, continued separate ever since. They 
are distinct when administered as in the United States courts by the 
same judge. 

Specialization is the order of the day. It is found in science, in 
the arts, in the professions. The vast body of our jurisprudence under 
the stimulus of invention, of commerce and the world-wide intercourse 
of men and nations, is becoming necessarily still more complex. What 
more in accord with modern methods than to confide separate branches 
of the law to separate judges. Given judges equally competent and 
industrious, it follows as a matter of course that those of them who 
can give their undivided study and attention to special subjects, can 
go deeper into those subjects and become more familiar with the prin- 
ciples and practice that control them. They can decide with greater 
care and rapidity, and, what is more important still, can give better 
reasons for their judgments, and so obviate very largely the expense 
and delay of appeal. Appeals multiply as confidence diminishes. 

Again, the judges of the court have been appointed by an expert 
whose sole aim it has been, in selecting his assistants, to advance the 
public welfare. 

Conspicuous among the advantages of the present equity pro- 
cedure is its elasticity. The judges being state officers bound down 
to no fixed localities, go where the convenience of counsel and their 
witnesses requires. 

The court has in trying cases combined what is good in the jury 
system with what is valuable in its own. As in the jury system, wit- 
nesses are now examined viva voce, but the equity judge has these 
advantages: Evidence about whose admissibility there is a real doubt 
is received and is available for use by the vice-chancellor and the 
Court of Errors if either thinks it relevant. In this way a final deter- 
mination can be reached without sending the case back for a re-trial. 

If the evidence is unsatisfactory the equity judge may call for 
further proofs. If, during the progress of the trial, witnesses, through 
sickness or disobedience of subpoena, fail to appear, the case can go 
off and be subsequently resumed at the point where it stopped. 
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I do not mean to assert that trial before a judge is inherently 
superior to trial by jury. On the contrary, I have always thought 
that where the case turned upon the veracity of witnesses or involved 
the question of unliquidated damages the verdict of an unprejudiced 
jury of twelve intelligent men will, as a general rule, be more satisfac- 
tory than the decision of a single judge. 

The abilities and learning of a judge are reflected in his opinions. 
Those of Vice-Chancellor Pitney are contained in twenty-eight vol- 
umes of the Equity Reports. They contain masterly and illuminating 
discussions of the subjects to which they relate. They are a faithful 
record of his laborious researches, and they constitute in themselves 
a strong argument why a separate equity bench, or division, should 
continue to explain and apply the rules and principles of equity juris- 
prudence. 

MR. JUSTICE FORT’S ADDRESS. 


Justice John Franklin Fort, of the Supreme Court, was the next 
speaker. Said he: 

It is, indeed, a great privilege to be in and of this company on 
this occasion, and to me the double honor comes, in that you ask me 
to speak for the Supreme Court. The guest of the evening became 
a member of the Bar of New Jersey the year before I was born, and 
yet it is over a generation since | was admitted to the Bar of our State. 
At that time Henry C. Pitney was a recognized leader of the New 
Jersey Bar, famed as an advocate of great force and a lawyer of ex- 
ceptional ability. During the last eighteen years he has exhibited that 
same character of leadership upon the bench. 

As typical of the Vice-Chancellor, I am constrained to tell an 
incident. In about the year 1876, when a young man, I was employed 
to defend a suit in the Morris Circuit. The action was upon a money 
bond under seal. I conceived the idea that, under the statute which 
had then lately been passed permitting the setting up of the defense 
of the partial failure of consideration under the general issue, with 
a notice of set-off, that this could be done under a plea of non est 
factum, with such a notice. Issue was joined on this plea, and at the 
trial the plaintiff proved his bond and rested. The case was before Mr. 
Justice Dalrymple. I opened my defense, and the Justice was inclined 
to overrule my defense on the ground that under my plea nothing was 
in issue except the denial of the making of the bond. It was near 
adjournment, and [ argued the question until court rose. The next 
morning the Judge decided in my favor, and I went on with my defense 
and won my suit. That evening, as I left the court house, I met Mr. 
Pitney, and he greeted me this way: “Well, young man, I hear you 
won on your plea this morning.” I said, “Yes, sir.” “I was in court 
yesterday,” he said; “I heard your presentation of the matter, and I 
thought you were right and that the liberal construction you contended 
for should be given to the statute, but it took me until 1 o’clock last 
night to convince the Judge that he ought to decide that way.” Natur- 
ally, I have always had a tender spot in my heart for Mr. Pitney. 

He has carried into the court over which he has presided that 
same broad, liberal spirit of construction. He has never sacrificed the 
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right of the matter to the form of the issue or the imperfection of the 
pleadings. If | were to formulate a definition of justice from Vice- 
Chancellor l’itney’s public utterances and judicial opinions, this would 
be the definition: “Justice is the determination of the issue between 
the parties, in accordance with the very right of the controversy, 
without regard to either form or forum.” 

But, I am not to talk about the guest of the evening, however 
delightful that might be, but “The Supreme Court’—the great court 
of common law of our State. 

It is a leading principle of equity jurisprudence, that equity fol- 
lows the law—but to-night the order has been reversed; we have 
heard much about equity, and now, at this late hour, | am asked to 
say a little about the law. But that is in keeping with the equity 
judges of our time and State. They no longer follow the law, but 
move on and reach out, and claim everything in legal sight, as either 
directly or constructively within their jurisdiction. Their judicial 
motto is that of the telegram of Zack Chandler to Pitt Kellogg, in 
the Louisiana election contest in 1576: “Claim everything.” But 
the law courts forgive them—they like it and it does not harm us. 

Jesting aside, however, the growth of chancery litigation is indeed 
remarkable. Its encroachment upon the jurisdiction of the law courts 
is admitted. In our State, where the clear line of cleavage is still 
maintained, this fact is marked. But, through it all, it still remains 
true with us that the line of demarkation between legal and equitable 
actions is distinct and carefully preserved. The cause, to a thoughtful 
observer, is not difficult of discernment. It, | think, lies in this, that 
our courts of first instance have been maintained as distinctly equit- 
able or legal. There is no hybrid judge of any court of first instance 
in New Jersey. 

The fountains of law and equity are pure with us, while our 
court of last resort hears and determines both classes of appeals. We 
thus are able to hold a straight course in the division line between 
the jurisdiction of law and equity. 

It has been sometimes said, by the unthoughtful, that equity 
principles suffered in our Court of Errors, owing to the predominance 
of law court judges. [ut the record will not bear out the truth of 
that statement. I make this statement, without fear of successful 
challenge, that the law judges in the Appellate court have extended 
the equity principles and jurisdiction, by broad and liberal decisions, 
when the equity judges of first instance have either denied or ques- 
tioned that the remedy was in equity. 

Probably no judge ever sat in any court of law whose mental 
characteristics were thought by the bar to be more of the rigid com- 
mon law character than the late Justice Dixon. A great common law 
lawyer and judge; few of his generation, or of any past generation, in 
our State, or elsewhere, surpassed him. And yet, it was this judge 
who wrote the decision in Hart v. Leonard, in 1886, in his early ju- 
dicial career, and Boice v. Conover, in 1901, in his later service. The 
same thing could be truthfully said of some of the opinions of the late 
Chief Justice Depue and of former Justice VanSyckel. Take the 
Court of Chancery itself. No greater judges ever sat in that court 
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than Henry W. Green, Abraham S. VanIleet and Henry C. Pitney. 
And yet, these three were all great common law lawyers, distinctively 
so, in their practice. 

Equity is the correction of that wherein the law, by reason of its 
universality, is deficient, and a lawyer, whose chief practice has been 
upon the common law side of the court, sees more clearly the defects 
in the common law in the administration of justice than another might. 

It is true that that great jurist, Chief Justice Beasley, was at 
times jealous of the encroachment of equity upon the jurisdiction of 
the courts of law. In Palys v. Jewett he stopped them on the thresh- 
old of their entry upon the assumption of jurisdiction in cases of 
ejectment and tort, and in Lembeck v. Jersey City he said, “No,” to 
their taking from the Supreme Court its exclusive right to review 
municipal action by the prerogative writ of certiorari. [ach of these 
opinions are masterpieces, and have been universally deemed by the 
Bar to be rightly decided. 

It would be a great relief to the Supreme Court in these days 
if equity could only tackle a few tort cases. They ought to be thank- 
ful to the great Chief Justice for relieving them of them, if only in 
receivership cases. 

Prior to 1844 our Court of Chancery might be called half gov- 
ernor and half judge. It has grown to be a real court since then, 
with all this array of equity judges I see about me to-night. 

jut the same was not true of the Supreme Court. In the Reg- 
ister and Calendar, printed in Philadelphia in 1774, a roster of the 
Parliament of Great Britain and of all the officials of the colonies is 
given, and the Supreme Court of New Jersey is stated to consist of 
Hon. Frederick Smyth, Chief Justice; Hon. Charles Reed and Hon. 
David Ogden, Justices, and it defines what this court is in this way: 
“This is a Court of King’s Bench Common Pleas and Exchequer.” 
Weare still all that, as it is known to the British law. We have never 
changed. 

I can not well speak of the Supreme Court since 1900, as I have 
been a part of it; but what a court it has been since the Constitution 
of 1844, as well as before! There has never been a time when a Jer- 
seyman has had to blush for the court or its members. 

It is questionable if ever a State court had so few and so really 

great chief justices. Take the hundred years from 1800 to 1900. 
During ninety-four years of that century there was Andrew Kirk- 
patrick, twenty-one years; Charles Ewing, eight years; Joseph C. 
Hornblower, fourteen years; Henry W. Green, fourteen years ; Edward 
W. Whelpley, four years, and Mercer Beasley, thirty-three years. Six 
in all. No greater half-dozen judges ever sat in any court. 
_ From 1860 until 1906, a period of forty-six years, but twenty 
justices sat upon the Supreme Bench of our State, giving an average 
of almost twenty years to each justice. And during all that period no 
one of them was refused a reappointment. I doubt if such a record 
exists in any other state or court, where the term is not practically 
for life. 

Justice Fort, in closing his address, said: 
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Let me drop my subject and conclude this talk with some thoughts 
that come to me. Such gatherings as these are most delightful. The 
friendships of life—and that is what prompts this affair—are, after all, 
the best we get in life. Some one has said of friendship: 


“God can bestow nothing more sacred upon us. 
It enhances every joy, mitigates every pain.” 

And Plato declared that “true friendship between man and man, 
is infinite and immortal.” I believe in immortality. “It is not all of 
life to live, nor all of death to die.” Occasions like this are but a fore- 
taste of that immortality. How delightful to pay a real heartfelt 
tribute to a man while he is alive, and not await his death to sound 
his praises. We do not do enough of these things. It is a splendid 
thing to thus recall the beauties of friendship and to pay homage to a 
long and useful life, well spent and full of honor. 


JOHN W. GRIGGS’ ADDRESS. 


Mr. Griggs said in part: 

Gentlemen of the Bar: You need expect no eulogy from me to- 
night. Public opinion does not favor eulogies on lawyers until they 
are either dead or promoted to the bench. 

[t is a painful fact that the Bar as a body is not popular. There 
is occasionally a lawyer hero who secures the plaudits of the populace 
for getting a murderer off scot free, or for some contemptuous con- 
duct toward the court; but, generally speaking, we are not heroes in 
the eyes of anybody except our successful clients. I think this has 
always been the case. In Dr. Moore’s letters on “Manners in I’rance,” 
written in the time of Louis XV, I find him saying: “The lawyers 
of France have displayed more just and manly sentiments of govern- 
ment and have made a nobler struggle against despotic power than 
any set of men in the kingdom. It has, therefore, often affected me 
with surprise and indignation to observe the attempts to bring this 
body of men into ridicule.” 

Carlyle, bilious, dyspeptic and vitriolic, speaks of them as the 
“Attorney Species.” Reading Carlyle is like riding over a corduroy 
road—you get a good many jolts. 

It is hard to account for this unfavorable sentiment, because if 
you separate the profession into individual units you will find that no 
other profession furnishes so many men of prominence and usefulness 
to the world’s work; and you will find that, taking them by them- 
selves, they enjoy quite as fully as any other men the confidence and 
esteem of the community. Mr. Joseph H. Choate, I observe, at- 
tributes it to the practice of taking cases on a contingent basis. Per- 
haps that has something to do with it. I think, however, a part of 
the sentiment I have mentioned and am deploring is due to the fact 
that a lawyer is always fighting somebody—for his client, to be sure; 
but the client of the lawyer on the other side of the case looks upon 
the adverse attorney as vindictive, cruel and fit only for resentment. 
The client doesn’t like to see his own lawyer too friendly with the 
counsel on the other side. Another reason, and a very important 
one, is found in the sad fact that there are some lawyers who are not 
always finely scrupulous. We have to confess that they could well 
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apply to themselves Falstaff’s apology: “I sometimes,” says Old 
Jack, “leaving the fees of God on my left hand and hiding mine honor 
in my necessity, am fain to shuffle, to hedge, and to lurch.” To such 
unworthy members of the legal order the Golden Rule is the same 
as David Harum’s—“Do unto others as they’d like to do to you, but 
do it first.” 

To find the real sentiment of the people toward the individual 
lawyer, you must elevate him to the bench. There suspicion vanishes 
and in its place comes a universal confidence, and unwavering faith 
in his uprightness and impartiality and a veneration, such as rests 
upon the name and person of our guest to-night. 

The training and practice of the lawyer can not be deleterious 
when they produce such judges. Remove from the advocate the 
element of partisanship for his client and you have the qualities of a 
just judge remaining. Unworthy men are not more numerous in our 
profession than in others. 

To Vice-Chancellor Pitney we point as a best example of the 
lawyer and the judge. He frequented for a long time the arena 
where the conflict and struggle of the advocates are carried on, and 
he knew and shared in the labors, the victories and the defeats that 
are incident to a lively law practice. Shared in the defeats, did I 
say? I have heard it said that he never knew he was beaten. And 
from the bar he stepped up to the bench, and laying aside the parti- 
sanship of the advocate, he has employed, in a degree rarely equalled, 
his broad and varied learning, his keen powers of analysis and his 
acute sense of justice in the discharge of his judicial functions. He 
has won not only the confidence and praise of the people, but, as he 
retires, the Bar of New Jersey places upon his brow the laurels of a 
great reputation, of a noble life. 


LUELLA LONG AND HUSBAND». PENNSYLVANIA BR. R. CO. 
(U. 8. Circuit Court, Dist. of N. J., Jan. 2. 1907). 
Husband and wife—Jointure—Action for tort. 
On demurrer to declaration in action of tort. 
Mr. George S. Silzer for plaintiffs. 
Mr. Alan HH. Strong for defendant. 


LANNING, D. J.: The plaintiffs in this case are husband and 
wife. By their declaration they complain that on May 29, 1906, Mrs. 
Long, after having purchased from the defendant a ticket for pas- 
sage on one of the defendant’s trains, was standing on the platform 
of the defendant’s railroad station at Menlo Park, New Jersey, await- 
ing the arrival of the train, and that while standing there one of the 
defendant’s servants, as the train was coming to the station, threw 
a parcel of merchandise from a car of the train to the station platform 
in such a manner as to strike Mrs. Long and injure her, in conse- 
quence of which she and her husband, in a single count, jointly claimed 
damages from the defendant company. The defendant has demurred 
to the declaration on the ground that the husband is not a proper 
party to the action. The demurrer is founded on the provisions of 
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an act of the New Jersey Legislature entitled “An Act for the pro- 
tection and enforcement of the rights of married women,” approved 
May 17, 1906. Its provisions are: 

(1) “Any married woman may maintain an action in her own 
name, and without joining her husband therein, for all torts com- 
mitted against her, or her separate property, in the same manner as 
she lawfully might if a feme sole; provided, however, that this act 
shall not be so construed as to interfere with or take away any right 
of action at law or in equity now provided for the torts above men- 
tioned. (2) Any action brought in accordance with the provisions of 
this act may be prosecuted by such married woman separately in her 
own name, and the non-joinder of her husband shall not be pleaded 
in any such action. (3) This act shall take effect immediately.” 
It will be observed that the act took effect twelve days before the 
alleged injury to Mrs. Long. The validity of the demurrer depends 
upon the construction that is to be given to this act. 

The law of New Jersey, as it stood previous to the passage of 
the act, did not authorize a married woman to sue in her own name 
for any tort committed against her. Up to that time it was neces- 
sary in every such case that the husband and wife should be joined 
as plaintiffs. Upon the rendition of a judgment in any such case, the 
husband has the right to receive the money and at any time before 
the rendition of judgment he could release the cause of action. Penn- 
sylvania R. R. Co. v. Goodenough, 55 N. J. L. 577. 

Such being the law before the passage of the act, what is the 
effect of the proviso in its first section? In Attorney General v. Gov- 
ernor and Company of Chelsea Water Works, Fitzgibbon’s Reports, 
P. 195, the Court of King’s Bench declared that “where a proviso of 
an act of parliament is directly repugnant to the purview, the pro- 
viso shall stand and be a repeal of the purview, as it speaks the last 
intention of the makers.” In Townsend v. Brown, 24 N. J. L. 80, 
Chief Justice Green said: “The rule has long been established that 
if a proviso in a statute be directly contrary to the purview of statute 
the proviso is good, and not the purview, because it speaks the later 
intention of the legislature.” In Clark Thread Co. v. Kearney Twp., 
55 N. J. L. 53, 54, Mr. Justice VanSyckel said: “A saving clause 
in a statute, where it is directly repugnant to the purview or body of 
the act and can not stand without rendering the act inconsistent and 
destructive of itself, is to be rejected.” But as to provisos, he quoted 
Mr. Sedgwick as follows: “A curious rule of a very arbitrary nature 
prevails with regard to provisos. It is that when the proviso of an 
act of parliament is directly repugnant to the main body of it, the 
proviso shall stand and be held a repeal of the purview, as it speaks 
the last intention of the makers.” After thus referring to the different 
rules of construction to be applied to provisos and saving clauses, 
Mr. Justice VanSyckel said: “What phraseology constitutes a sav- 
ing clause and what a proviso does not appear to be free from doubt.” 
The same distinction between provisos and saving clauses is made 
in N. J. Midland R. R. Co. v. Jersey City, 42 N. J. L. 97, 101. 

Assuming, for the purpose of this case, that a proviso repugnant 
to the enacting clause which precedes it repeals the enacting clause 
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and is given effect because it is the later declaration of the legislature, 
and that a saving clause repugnant to the body of the section preced- 
ing it is rejected, it must still be remembered that the act of the leg- 
islature is, if possible, to be construed as to give every part of it due 
effect. It is a well settled rule that a proviso is to be strictly con- 
strued, so that it will take nothing out of the enacting clause which 
is not fairly within the terms of the proviso. United States v. Dick- 
son, 15 Pet. 141, 165; Ryan v. Carter, 93 U. S. 78, 83; Clark Thread 
Co. v. Kearney Township, supra. 

In my opinion, whether the last clause of section 1 of the act of 
1906 be regarded as a proviso or as a saving clause, it need not, and, 
therefore, ought not, to be construed as repugnant to the preceding 
part of the section. At the time of the passage of the act there was 
vested in the husband and wife jointly, in every case where a tort had 
been committed against the wife previous to its passage, a right of 
action for such tort. The proviso of section 1 should be construed to 
apply to such torts only. Its purpose was, I think, merely to save to 
the husband and wife their joint right of action for any tort committed 
against the wife previous to May 17, 1906. The proviso was not in- 
tended to apply to any tort committed against a wife after the ap- 
proval of the act. Furthermore, if the last clause of section 1 is to 
be regarded as a proviso repugnant to the preceding part of the sec- 
tion, it can be given effect only in case it be the last declaration of 
the legislature on the subject. But it is not. The second section is 
the last declaration of the legislature on the subject, and that section 
expressly declares that in an action brought by the wife in her own 
name for a tort committed against her, the non-joinder of her husband 
shall not be pleaded. 

But the plaintiffs insist that inasmuch as the first section of the 
act declares that a married woman “may” maintain an action in her 
own name, without joining her husband therein, for a tort committed 
against her, she has an option in the matter, and may exercise her 
choice as to whether she will or will not join her husband in such an 
action, and that whether the suit be instituted in the name of the 
wife alone, or in the names of the husband and wife jointly, the act 
does not deprive the husband of his interest in the suit, or his right 
to take to his own use its proceeds. In my opinion such a construction 
of the section is not permissible. The legislature, by conferring 
upon a wife the right to sue alone, has given her absolute control 
of her suit and the right to take to her own use whatever she may 
recover. ‘The legislature intended that in a suit to recover damages 
for a tort committed against a married woman after the passage of 
the act, her husband should have no interest, and, therefore, that he 
should not be a party thereto. 

The demurrer must be sustained. An interlocutory order may 
be entered sustaining it and allowing twenty days after service of a 
copy of the order within which the declaration may be amended. If 
not amended within that time, the defendant may enter final judg- 
ment nil capiat. The plaintiffs must pay costs. 
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STATE v. KELLY, ETC. 


(Essex Quarter Sessions, January 5, 1907.) 
Calling of Grand Jury—Sheriff?s Duty—Indictments. 


On motion to quash indictments in four separate cases. 


Mr. Frank E. Bradner and Mr. Michael T. Barrett for motion. 
In the brief of Mr. Bradner he set forth these reasons for his motion: 

The Act of 1903, P. L. p. 341, provides that the respective sheriffs 
of the several counties of this State shall cause to come before the 
Court of Oyer and Terminer at the time and places of holding said 
courts twenty-four good and lawful men to serve as grand jurors, and 
without any precept being issued for that purpose; and in every county 
of the State which has a population exceeding two hundred and fifty 
thousand inhabitants the sheriff shall, in like manner, cause to come 
before the said court six weeks thereafter twenty-four other good and 
lawful men to serve as grand jurors in the place and stead of the 
grand jurors summoned to attend at the opening of the court; but 
the court may direct the sheriff to refrain from summoning any new 
grand jurors. 

If these indictments were found more than six weeks after the 
opening of the September term, and no order had been made directing 
the sheriff to refrain from summoning a new grand jury, would the 
grand jury have lawful authority to find the indictment under this 
statute? 

The statute also provides that the court shall discharge the grand 
jurors summoned to attend at the opening of the court when the new 
grand jurors shall appear for service, if the former are then serving. 

The Act of 1906, entitled “An Act concerning juries,’ P. L. 218, 
gives the qualifications of grand jurors and provides that a grand 
juror shall not, “at the time of his selection by an official having, di- 
rectly or indirectly, any official interest in or connection with the 
administration of justice.” It is quite probable that the word “hav- 
ing” should be “have,” as it was evidently intended that the grand 
juror should not have any official interest in the administration of 
justice. This act provides that no exception to any juror on account 
of his citizenship, age or any other legal disability shall be allowed 
if he has been sworn or affirmed. Originally a precept was issued to 
the sheriff by the court to summon grand jurors, but the Act of No- 
vember 9, 1836, did away with the old precept. 

In Chase ads. the State, Spencer 218, it was held that, notwith- 
standing the statute abolishing the precept, the sheriff’s return of a 
grand jury ought to evince the authority by which he summoned 
them whatever his authority may be, whether by writ or by statute. 
And the court cites State v. Nichols, 2 South. 539, and State v. Rickey, 
4 Hals. 298. In State v. Nichols, it was held that an indictment found 
by a grand jury summoned by a sheriff without process will be quashed 
on motion, and that the defendant may withdraw his plea of not 
guilty in order to make the motion. That case is an express authority 
on the point that a motion to quash the indictment for any reason 
that goes to show that the defendant was presented by a grand jury 
not legally empanelled is proper; and the defendant is not obliged to 
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challenge the array before the jurors are sworn. ‘The court says: 
“A defendant can only be put to answer an indictment legally found 
and presented. A grand jury has no authority to inquire and present 
unless legally empanelled. The sheriff is merely an executive officer ; 
he executes the writs that are directed to him. They are his au- 
thority to act and his guide, and direction how to act. Without them 
he has no power. His authority to summon a grand jury arises only 
from the command of the precept. A jury summoned without it is 
summoned altogether without legal right. Such a body is not a 
grand jury. 

These indictments, therefore, being presented without proper 
authority, must be quashed. 

In Chase ads. State, Hornblower, C. J., says that the statutes 
which did away with the old precept, which had always showed the 
authority for convening the grand jury, substituted themselves in the 
place of the precept, but they did not do away with the established 
practice of showing upon the record the authority by which the jury 
was convened, and that omission in the record cannot be cured by 
any guess work, intendment or presumption. 

In State v. Johnson, Coxe 249, it is held that the sheriff is the 
only person to whom is committed the power of selecting and re- 
turning jurors and any interference by a party is illegal and vitiates 
the return. This ruling would seem to apply more forcibly to a grand 
jury, and any interference by a person interested in making a com- 
plaint before the grand jury ought to make the return illegal and 
vitiate it. 

In the matter of challenge to grand jurors, Somerset Oyer and 
Terminer, April 26, 1880, 3 N. J. L. J., p. 153, Magie, held, that where 
the sheriff is absent his duty of selecting and summoning the grand 
jury can not be performed by any other person. [le also ruled that 
although a precept had fallen into disuse it was still the duty of the 
sheriff to make a return. The opinion of Justice Magie is very strong 
on the point that the duty of selecting the grand jury and summoning 
them and making the return to the court is the duty to be performed 
by the sheriff only, and he can not delegate his power. 

There are two kinds of deputies of a sheriff well known in prac- 
tice. (1) A general deputy, or under-sheriff, who, by virtue of his 
appointment, has authority to execute all the ordinary duties of the 
office of sheriff. (2) A special deputy who is an officer pro hue vice, 
to execute a particular writ on some certain occasions. Allen v. 
Smith, 7 Halstead 162. 

An under-sheriff must be appointed by the sheriff by writing 
under his hand and seal, and the under-sheriff must take an oath be- 
fore the judge of the Court of Common Pleas. G. S. p. 3119, sec. 43. 
The statute does not prescribe the duties of the under-sheriff, so that 
it would seem that his duties are those which he could perform at com- 
mon law. In American and English Encyclopedia of Law, Ist Ed., 
Vol. 22, p. 525, it is stated that the under-sheriff may perform the 
— duties of the sheriff, but may not assist him in his judicial 
work. 








al 


d 











STATE V. KELLY. 61 


The sheriff exercising discretion in the selection of grand jurors 
under the statute does something more than merely ministerial work; 
he acts judicially. If, as held by Justice Magie, his duties could not 
be performed by another person when he acted under a writ, it would 
seem that, more discretion being given to him, his duties are enlarged 
and there would be a stronger reason why his powers should not be 
delegated. 

A paper filed in the county clerk’s office purports to be a state- 
ment made by the sheriff of the County of Essex that he had selected 
and summoned certain persons as grand jurors for the September 
term, 1906. This paper is not signed by anyone. The court may take 
judicial notice of the fact that the paper is not in the handwriting 
of Frank I. Sommer, who was sheriff of the County of Essex at that 
time. Consequently there is nothing on record which shows that a 
grand jury had been selected and empanelled by the sheriff of the 
County of Essex for the September term, 1906, at which term these 
indictments were found. (See form of return State v. Price, 6 Hal. 206). 

If a precept had been issued, it would not be contended that the 
paper on file would be a sufficient return to the precept. The return 
of a writ is usually endorsed on it or there is an affidavit of service. 
The return of a writ must be proved by the person in whose hand-+ 
writing it appears to be. Lee v. Evaul, Coxe 283. In that case, upon 
the trial of an action of ejectment at Bar before a special jury, 
objection was made by challenge to the array, because the jury had 
been arrayed and returned by a person who was not the sheriff of the 
county, and triers were appointed to try that fact. The return on the 
venire was in the handwriting of some person other than the sheriff 
and that person was called to prove the fact. The challenge was 
sustained. 

In Peak v. State, 21 Vr. 179, it was held that, where a represen- 
tative of the State participated in the choice of the panel of petit 
jurors, the fact could be shown at the trial and would invalidate the 
panel. In that case an offer was made at the trial and was overruled 
and an exception taken; on writ of error the Supreme Court reversed 
the judgment. Chief Justice Beasley says, at p. 219, “The sheriff is 
presumed to be indifferent and therefore impartial, and hence he is 
entrusted with this highly important function. If it appears that he 
is interested in the litigation, he is known as the actor in returning the 
jury, and when the occasion calls for it his acts can be challenged; but 
how could a party protect himself against the machinations of an 
unknown assistant of the officer, whose interest or malice it may be 
had perverted the process of the law into an instrument of injustice 
or oppression? It is an essential in such procedures that the least 
unauthorized interference with the choice of jurymen should be rig- 
idly and entirely prohibited.” - , . 

In civil cases any good ground of suspicion against the sheriff, 
or his under-sheriff, who arrayed the panel, will be sufficient to sus- 
tain a challenge to the array. Tidd’s Practice, p. 904. Mr. Tidd cites 
a criminal case as authority. Blackstone says any tolerable ground of 
suspicion that the sheriff is not indifferent is sufficient. Vol. 3, p. 359. 
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The record in these cases shows that the complaint in each case 
was made by Charles M. Mason, under-sheriff of the County of Essex, 
and the paper filed in the county clerk’s office, which contains a list 
of the grand jurors, is in the handwriting of the said Charles M. Mason. 
His interest and partiality clearly appear from the fact that he made 
the complaints. The fact that he made out the list of grand jurors 
shows some participation in the work of selecting and summoning 
the grand jury. 

Is there not a tolerable, even a good ground of suspicion that, so 
far as he would be able to do so, Mr. Mason would select grand jurors 
who were in sympathy with the work that he was doing, namely, 
proceeding against disorderly houses? 

It may be claimed that the defendants should have challenged 
the grand jury before they were sworn, but I contend that State v. 
Gibbs, 16 Vr. 379, and State v. Hoffman, 42 Vr. 285, are not author- 
ities in support of such contention, and only hold that a challenge to 
a juror must be made before he is sworn. An objection which goes to 
the legality of the selection and empanelling of the grand jury can 
be made by a motion to quash the indictment on the ground that it 
was not found by a legally constituted grand jury. 

Mr. Henry Young, prosecutor, opposed. (The brief of Mr. Young 
has not been obtained, but his contention was that a motion to quash 
an indictment was addressed wholly to the discretion of the court, 
and that in this case the application was made too late, as objection 
should have been made before the grand jury was sworn. He cited 
State v. Dayton, 3 Zb. 49, State v. Gibbs, 16 Vr. 379, and State v. 
Hoffman, 42 Vr. 285.) 

TEN EYCK, J., held that a motion to quash was addressed to 
the discretion of the court, and he would deny the motion, but give 
the defendants the benefit of an exception, so that they might have 
a remedy by writ of error. 





The power of an attorney, under his general authority to discon- 
tinue an action by a dismissal without prejudice, is sustained in Bacon 
v. Mitchell (N. D.) 4 L. R. A. (N. S.) 244, and his client is held to be 
bound thereby. 





MISCELLANY. 


STATE NOTES. 

Major Nelson Y. Dungan, of 
Somerville, commander of the 
First Battalion of the National 
Guard of New Jersey, was recent- 


Mr. Charles H. Angleman has 
recently been appointed auditor 
and treasurer of the city of Rah- 
way, after the bitterest fight that 
has been waged for an appointive 
office in the city’s history. Mr. 
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ly made lieutenant colonel of the 
Second Regiment, to succeed the 
late Lieutenant Colonel Joseph F. 
Clime, of Burlington. The choice 
was unanimous, 


Angleman is a native of Plain- 
field and has been a resident of 
Rahway but six years. He is a 
graduate of the New York Law 
University and was a member of 
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the Princeton class of 1897. He 
is a prominent clubman and is 
the president of the Republican 
Club. During his short residence 
in Rahwav he has held the office 
of city clerk, Excise Board at- 
torney and police justice. He 
was journal clerk in the State 
Legislature in 1906. 


AMERICAN BAR ASSOCIATION. 


The Executive Committee, at 
its meeting in New York on De- 
cember 28, determined to hold 
the annual meeting of the Amer- 
ican Bar Association at Portland, 
Maine, on Monday, Tuesday and 
Wednesday, August 26, 27 and 
28,1907. The reason for selecting 
Monday, Tuesday and Wednes- 
day is that the International Law 
Association is considering holding 
its meeting in America this year, 
and the suggestion has been made 
to that body to hold its meeting 
at Portland on the last three days 
of said week. 


FEES IN U. 8S. DISTRICT COURT. 


The clerk of the U. S. District 
Court for the District of New 
Jersey, Mr. George T. Cranmer, 
has sent out the following notice 
to attorneys: 

Dear Sir: 

The Department of Justice has 
inaugurated a new system of 
keeping the books and records and 
doing the business of this office. 
This will become effective on 
January 1, 1907. 

Under the terms of the new 
regulations it will become neces- 
sary for this office to be placed 
upon a cash basis. Under no 


other conditions can the system 
be adopted and the department re- 
quires such action. 

Therefore, I am compelled to 
request that, commencing Janu- 


ary 1, 1907, all orders for any 
work in this office be accompanied 
by (1) a deposit sufficient to cover 
the expense of the service requir- 
ed, or (2) a check in the amount 
of the particular service. 

In commencing suits in this 
court, deposits should be made as 
follows: 


DE Kencncceencided $10.00 
De. adeueubanecdned 10.00 
| 5.55 
es err ere 30.00 


In Equity, Law and Admiralty 
there has been no increase of fees, 
the amount asked for being sim- 
ply to cover the filing fees and 
leave a balance for any other ser- 
vices therein which may be re- 
quired. As soon as the suit is 
concluded, any balance may be re- 
turned, with a statement. 

In Bankruptcy, the deposit will 
remain the same as it is now, to 
wit, $30, except that if any copies 
shall be required, an additional de- 
posit of $5 or $10 should be made, 
depending upon the amount of 
copying likelv to be required. 

In the matter of ordering 
searches, a deposit should be 
made if it is desired to maintain 
a running account; if not, check 
should accompany the order in 
each case. 

The fees for searches in this of- 
fice are as follows. (The fees are 
then stated). 

The schedule of prices for con- 
tinuing searches is precisely the 
same as it is for making the orig- 
inal search; therefore, patrons will 
have no difficulty in figuring up 
what amount to send with the re- 
quisition either for an original 
search or for a continuation. 

With a grateful appreciation of 
past favors, I remain, 


Very respectfully, 
GEORGE T. CRANMER, Clerk. 
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OBITUARY. 


WHEATON BERAULT. 


By an oversight the Journal has 
not heretotore chronicled the 
death of Mr. Wheaton Berault, of 
Vineland, who died at his home on 


Nov. 23, 1906. His death came 
suddenly, resulting from heart 


failure. Mr. Berault was born in 
New York on Dec. 17, 1849. His 
family came from France and be- 
longed to the nobility. If the mon- 
archy had been restored, Mr. Be- 
rault would have had the title of 
count. His full name was Charles 
Wheaton Vincent Leonard Be- 
rault De St. Maurice. He was ed- 
ucated in Paterson and also at- 
tended Seton Hall College in this 
State and the Military School at 
Chester, Pa., for three years. His 
first venture was in the hardware 
business in Boonton. Afterward 
he bought a large farm near Boon- 
ton and raised fancy horses. In 
1875 he came to Vineland and read 
law with William A. House. He 
was admitted to the bar in 1879, 
and was made counselor soon af- 
terward. lor manv years Mr. Be- 
rault was one of the leading crim- 
inal lawyers of Southern New Jer- 
sey. lIlis business grew to large 
proportions, and he was admired 
and honored for his strict honesty. 
He leaves a wife and six children 
to mourn his loss. 


At a meeting of the members of 
the Bar of Vineland, held Nov. 23, 
1906, the following resolutions 
were adopted: 


“Whereas, In the death of 


Wheaton Berault the Bar of the 
County of Cumberland has lost 
from its number one of its leading 
members, an advocate of high le- 
gal attainment and abilitv, and 
one who as a counselor and pub- 


lic official performed every duty 
impartially, with care and fidelity. 


“Resolved, By the members of 
the Bar of Vineland, that we take 
this occasion to place on record 
our appreciation of his many fine 
qualities, our regret of his untime- 
ly death and the loss to the profes- 
sion in which he was so well 
known. 

“Resolved, That a copy of these 
resolutions be sent to his family 
and printed in the Vineland news- 
papers.” 

Henry S. Alvord, 

Hlerbert C. Bartlett, 

Curtis T. Blake, 

Edwin I*. Miller, 
Committee. 


BOOK NOTICE. 


NEW JERSEY LAWYERS’ 
DIARY AND BAR DIREC- 
TORY, 1907. By Charles W. 
Parker, Newark, N. J., Soney & 
Sage. Price, $1.50. 

This volume has been printed 
now consecutively for eighteen 
years, and is as absolutely neces- 
sary to every member of the Bar 
of the State as Fitzgerald’s Leg- 
islative Manual is to Legislators 
and public officers of the State. 
The bulk of the book, of course, 
consists of a diary of the year, in 
which motion days and days for 
the opening of court appear in 
their proper place. It also con- 
tains pages for cash account for 
each month and for memoranda, 
and a complete directory of the 
New Jersey Bar itself invaluable. 
Besides this it gives the officers of 
the State, members of the Legis- 
lature and members of such 
courts of the United States and 
of New Jersey as are needed for 
reference. We cannot suggest 
any improvements in this vade 
mecum. 
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